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PROTECTING OPPORTUNITIES & WORKERS' RIGHTS ACT

Summary of
Fiscal Impact:

State Revenue
State Expenditure
O State Transfer

The bill makes changes to state law regarding discriminatory and unfair labor practices,
and non-disclosure agreements. The bill increases state and local expenditures, and

O TABOR Refund
Local Government
O Statutory Public Entity

may increase state revenue, on an ongoing basis.

Appropriation

For FY 2023-24, the hill requires an appropriation of $2.2 million to multiple state

Summary: agencies.
Fiscal Note The fiscal note reflects the introduced bill.
Status:
Table 1
State Fiscal Impacts Under SB 23-172
Budget Year Out Year
FY 2023-24 FY 2024-25
Revenue - -
Expenditures General Fund $2,233,043 $3,170,424
Centrally Appropriated $484,066 $641,753
Total Expenditures $2,717,109 $3,812,177
Total FTE 28.8 FTE 40.9 FTE
Transfers - -
Other Budget Impacts General Fund Reserve $334,956 $475,564
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Summary of Legislation

Discriminatory and unfair labor practices. The bill makes the following changes to
anti-discrimination laws:

e requires the Civil Rights Division (CCRD) in the Department of Regulatory Agencies (DORA) to
include harassment as a type of discrimination or unfair practice on its complaint intake forms;

e redefines harassment as “unwelcome conduct related to an individual’s membership in a
protected class, and submission to the conduct is a condition of the individual’s employment, is
used as a basis for employment decisions, or would be offensive to a reasonable person in the
same protected class;”

e specifies that harassment does not need to be severe or pervasive to constitute a discriminatory or
unfair practice;

e adds protections for individuals based on their marital status;

e eliminates the ability of an employer to assert that an individual’s disability has a significant
impact on the job as a rationale for being unable to accommodate an individual who is otherwise
qualified for the job;

e makes it a discriminatory or unfair practice for an employer to fail to conduct an investigation or
take remedial action in response to a complaint of harassment, discrimination, or retaliation; and

e establishes an affirmative defense for an employer if the employer meets certain requirements,
including a harassment prevention program and having no employee complaints or charges
asserting discrimination, harassment, or retaliation within the previous five years.

Non-disclosure agreements. The bill prohibits a non-disclosure agreement between an employer and
an employee from limiting the ability of the employee to discuss or disclose any alleged
discriminatory or unfair employment practice, unless certain requirements are met. Any employer
that includes a nondisclosure provision that violates the bill requirements is liable for actual damages
and a fine of $5,000 per violation.

The bill allows the Civil Rights Commission and an employee presented with a non-disclosure
provision that violates the bill's requirements to immediately bring an action for relief, including
actual damages, reasonable costs, and attorney fees.

Background

Under current law, an individual aggrieved by certain discriminatory or unfair employment practices
may file a complaint with the Civil Rights Commission in DORA. The commission, a commissioner,
or the Attorney General may also file a complaint if the alleged discrimination or unfair practice
imposes a significant societal or community impact. The commission is charged with investigating
complaints, conducting hearings, and issuing decisions. A person is not permitted to file a civil action
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in district court alleging certain discrimination or unfair employment practice without filing a
complaint with the Civil Rights Commission.

State Revenue

To the extent that the bill increases civil case filings with the trial courts, state revenue to the Judicial
Department from filing fees will increase beginning in FY 2023-24. This fee revenue is subject to
TABOR. Additionally, the bill may increase revenue from the civil penalty for violations related to
non-disclosure agreements. This revenue is not subject to TABOR.

State Expenditures

The bill increases state expenditures by $2.7 million in FY 2023-24 and $3.8 million in FY 2024-25 for
multiple state agencies. Costs are assumed to be paid from the General Fund. The bill also minimally
increases workload for the Department of Labor and Employment and the Judicial Department.
Expenditures are shown in Table 2 and detailed below. First-year costs for personal services are
prorated for a September 1 start date and the General Fund pay date shift.

Table 2
Expenditures Under SB 23-172

FY 2023-24 FY 2024-25
Department of Regulatory Agencies
Personal Services $273,429 $364,570
Operating Expenses $5,535 $6,750
Capital Outlay Costs $33,350 -
Software Updates $2,100 -
Centrally Appropriated Costs? $68,569 $89,225
FTE — Personal Services 3.9FTE 5.0 FTE
DORA Subtotal $382,983 $460,545
Department of Personnel and Administration
Personal Services $104,145 $138,859
Operating Expenses $1,755 $2,160
Capital Outlay Costs $13,340 -
Centrally Appropriated Costs? $24,077 $30,636
FTE — Personal Services 1.3FTE 1.6 FTE

DPA Subtotal $143,317 $171,655
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Table 2

Expenditures Under SB 23-172 (Cont.)

SB 23-172

All State Agencies

Personal Services $1,462,758 $1,950,343
Operating Expenses $34,695 $41,580
Capital Outlay Costs $206,770 -
Legal Services $95,166 $666,162
Centrally Appropriated Costs? $391,420 $521,892
FTE — Personal Services 23.1 FTE 30.8 FTE
FTE - Legal Services 0.5 FTE 3.5FTE
All State Agencies Subtotal $2,190,809 $3,179,977
Total Costs $2,717,109 $3,812,177

Total FTE 28.8 FTE 409 FTE

1 Centrally appropriated costs are not included in the bill's appropriation.

Department of Regulatory Agencies. The bill will increase expenditures for the Civil Rights Division
(CCRD) in DORA to handle additional complaints and modify the complaint intake forms. DORA
will also incur human resources expenditures, as discussed in the all state agencies section below.

e Staffing. The CCRD in DORA will require 5.0 FTE to handle the increase complaints filed. The
CCRD receives about 1,160 complaints related to employment per year. The fiscal note assumes
a 25 percent increase in case filings, based on broadening the definition of harassment, adding
marital status as a protected group, and removing that an employer may assert that an
individual’s disability has a significant impact on the job as a rationale for not accommodating an
otherwise qualified individual. The fiscal note assumes 36 hours of staff time per complaint.

e Software updates. DORA must also make modifications to add marital status and harassment to
the case management system and complaint form. Costs are estimated at $2,100 in FY 2023-24
only, based on an assumed 20 hours at a rate of $105 per hour.

e Federal funding. The CCRD has a cooperative agreement with the federal Equal Employment
Opportunity Commission to handle complaints where there is both federal and state jurisdiction,
and the CCRD receives federal payments for this purpose. In 2022, CCRD received $672,750.
Under the bill, the state and federal definitions of harassment will no longer align and the CCRD
may no longer be able to receive federal funding to handle complaints with dual jurisdiction. The
fiscal note assumes that any impact will depend on modifications to the cooperative agreement
and that any changes to CCRD funding will be handled through the budget process.
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Department of Personnel and Administration. The bill will increase expenditures in the State
Personnel Board to handle appeals of CCRD decisions and in the state’s Risk Management Division
to pay claims or settlements. Actual costs will depend on the number and complexity of cases, case
outcomes, and the timing of cases and judgements. The board currently hears an average of
7 to 8 cases per year; the fiscal note assumes cases will increase by 50 percent. Potential costs include:

e State Personnel Board. To the extent this bill increases the number of cases heard by the State
Personnel Board, workload will increase. The bill also limits non-disclosure provisions in
settlements, which may lead to fewer cases being settled and increased workload for the board.
The expected increase in cases will require 0.6 FTE of additional administrative law judges.

¢ Risk Management Liability Program. To the extent that more civil cases are filed, this bill may
result in an increase in the number of liability claims received by the state. The bill also expands
the number of people eligible to bring claims and lowers the standards to prove harassment or a
hostile work environment. To handle the anticipated increase in cases, the Risk Management
Division will require 1.0 FTE in additional administrative staff to support all state agencies.

In addition, to the extent fewer cases are settled are more claims are paid, expenditures from the
Risk Management Fund will increase. The fiscal note assumes that any change in appropriations
will be handled through the annual budget process. For informational purposes, the average cost
for employment claims paid in the last three years was about $145,000, including liability and
settlements. Should more cases go to trial, risk management costs may further increase.

All state agencies. The bill is anticipated to increase the number of grievances and claims filed and
investigated in each state agency’s internal human resources department, which will require
additional human resource staff in each agency. It may also require state agencies to create or modify
a harassment training and prevention program as part of a potential affirmative defense. In addition,
the Department of Law will represent state agencies in discrimination cases that are heard by the
CCRD, the State Personnel Board, and that go to trial. Table 3 includes a breakdown of both HR
staffing and legal costs for each agency.

e Legal services. Based on current cases, it is anticipated that Department of Law will require
900 hours in FY 2022-23 and 6,300 in subsequent years. This equates to 0.5 FTE in FY 2023-24 and
3.5 FTE in subsequent years. The fiscal note assumes that these hours will be apportioned to state
agencies based on their portion of state employees, except that state agencies with less than
500 employees can accommodate legal hours within their current allotment. Adjustments to
actual legal needs will be handled through the annual legal services budgeting process.

e Human resources staff. To calculate the number of additional HR staff that each state agency will
require, the fiscal note assumes a ratio of 1 additional FTE per 1,000 state employees, except that
state agencies with less than 500 employees will not require additional staff. In total, this will
increase HR staff by 30.8 FTE across all state agencies. In FY 2023-24, staff is prorated to 23.1 FTE.
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e Agencies under staffing threshold. As noted above, Table 3 does not include HR staff or legal
services for the departments of Agriculture, Early Childhood, Higher Education, Local Affairs,
Military and Veterans Affairs, Personnel and Administration, State, or Treasury, as those agencies
all employ under 500 covered employees and do not meet the staffing threshold assumed by the

fiscal note.

e Agencies not included. Table 3 does not include HR staff or legal services for institutions of
higher education or the Legislative Branch. The bill may increase expenditures in those agencies;
however, the impact on each individual institution and legislative agency has not been estimated.
The fiscal note assumes that these impacts will be addressed as necessary within the budget

process and will be updated if more information becomes available.

Human Resources Staff and Legal Services Costs by Department

Table 3

FY 2023-24 FY 2024-25

Agency HR FTE Legal Hours Total Cost Legal Hours Total Cost
Corrections 5.3 154 $309,543 1,076 $456,540
Education 0.8 22 $46,592 154 $68,022
Governor's Office 1.3 37 $75,843 259 $111,462
Health Care Policy & Financing 0.7 21 $40,953 145 $60,603
Human Services 4.3 126 $251,251 881 $371,250
Judicial 5.0 147 $292,203 1,026 $431,852
Labor & Employment 15 44 $87,651 308 $129,577
Law 0.6 17 $34,997 121 $51,599
Natural Resources 25 74 $146,154 521 $216,773
Public Health & Environment 1.8 54 $105,308 375 $156,064
Public Safety 1.8 54 $105,308 377 $156,275
Regulatory Agencies 0.6 17 $34,997 117 $51,176
Revenue 1.6 48 $93,606 335 $138,900
Transportation 3.0 85 $174,983 605 $257,992
Total 30.8 FTE 900 hours $1,799,389 6,300 hours $2,658,085
Legal Services FTE 0.5 FTE 35FTE

Department of Labor and Employment. The bill increases workload by a minimal amount for the

Department of Labor to handle questions and inquiries related to the bill.

appropriations is required.

No change in

Judicial Department. The bill increases workload for the trial courts in the Judicial Department by a
minimal amount to handle any additional cases filed as a result of the bill.

appropriations is required.

No change in
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Centrally appropriated costs. Pursuant to a Joint Budget Committee policy, certain costs associated
with this bill are addressed through the annual budget process and centrally appropriated in the Long
Bill or supplemental appropriations bills, rather than in this bill. These costs, which include employee
insurance and supplemental employee retirement payments, are shown in Table 2.

Other Budget Impacts

General Fund reserve. Under current law, an amount equal to 15 percent of General Fund
appropriations must be set aside in the General Fund statutory reserve. Based on this fiscal note, the
bill is expected to increase the amount of General Fund held in reserve by the amounts shown in
Table 1, decreasing the amount of General Fund available for other purposes.

Local Government

Similar to the state as an employer, to the extent there is an increase in the number of claims relating
to local government entities and employees, costs and workload will increase for local governments.
In addition, expanded liability for local governments will increase costs for legal representation and
settlements. Actual costs for a particular local government will vary based on the number of cases
filed in its jurisdiction.

Effective Date

The bill takes effect 90 days following adjournment of the General Assembly sine die, assuming no
referendum petition is filed. It applies to employment practices occurring on or after that date.

State Appropriations

For FY 2023-24, the bill requires the following General Fund appropriations:

e $314,414 to the Department of Regulatory Agencies, and 3.9 FTE;

e $119,240 to the Department of Personnel and Administration, and 1.3 FTE; and

e $1,799,389 to multiple state agencies, based on the information in Table 3, and 23.1 FTE. Of that
amount, $95,166 is reappropriated to the Department of Law, with an additional 0.5 FTE. An
agency cost breakdown is available upon request.

Departmental Difference

Department of Personnel and Administration. DPA estimates that the department will require an
additional 1.0 FTE in HR staff to implement an anti-discrimination program that meets the bill’s
parameters, conduct staff training, and handle complaint investigations. In addition, the department
estimates that expenditures from the Risk Management Fund for settlements, legal defense costs, and
complainant awards will increase by $6.6 million per year.
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Because DPA has fewer than 500 employees, additional HR staff was not included for DPA, in line
with assumptions used for all agencies described above. For risk management impacts, the timing
and amounts of legal awards, fees, and settlements under the bill are unknown and are unlikely to
occur immediately; thus, the fiscal note assumes that these costs are best addressed through the annual
budget process.

Department of Agriculture. The Department of Agriculture (CDA) estimates that 1.0 FTE will be
required to handle complaints, provide quarterly staff trainings, and develop ongoing
anti-harassment program, based on the number of both permanent and seasonal employees. In
addition, CDA estimates that travel costs are required for staff to provide trainings around the state
and additional legal costs will be required due to the number of temporary seasonal staff.

Because CDA has fewer than 500 permanent employees, the fiscal note does not include additional
HR staff or legal services hours for CDA, in line with assumptions used for all agencies described
above, and assumes that agencies will not incur significant training to meet the bill’s requirements.

Department of Early Childhood. The Department of Early Childhood (CDEC) estimates that 0.5 FTE
and 12 legal hours will be required to implement the bill, as CDEC is a new agency that doesn’t have
full capability to absorb work associated with additional complaints. The fiscal note does not include
additional HR staff or legal services hours for CDEC, in line with assumptions used for all agencies
described above.

State and Local Government Contacts

Information Technology Judicial Labor
Law Personnel Regulatory Agencies

The revenue and expenditure impacts in this fiscal note represent changes from current law under the bill for each
fiscal year. For additional information about fiscal notes, please visit: |eg.colorado.gov/fiscalnotes.
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